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4. Where the answer in a quiet title suit does not ask for an 
affirmative judgment but a cross complaint does, it seems that a 
motion to strike out the cross complaint in order to dismiss the 
action will not be granted; and of course going to trial without ob- 
jection to a superfluous cross complaint is a waiver of any right 
that may exist to complain on that ground. 8 

The perversion of rules of pleading for the purpose of preventing 
or df overthrowing a judgment on the merits has been aptly char- 
acterized as their "nuisance" use. If the refusal of courts to allow 
an advantage from this "nuisance" use does not sufficiently dis- 
courage practitioners from raising such points, the courts should 
prescribe some more effective penalty. A justice of a state court 
afterwards a member of the United States Supreme Court', once said: 
"I never allow a lawyer to argue a question of pleading in my 
court. I ask him what his right is and if he hasn't any I will 
not let him proceed." Pleading is no longer an end in itself as it 
was to Baron Parke. 

A. M. K. 

Principal and Surety: Discharge of Surety by Alteration in Con- 
tract between Principal and Creditor. — To the average layman, the fol- 
lowing guarantee would probably present no uncertainties or diffi- 
culties. "Lend X one hundred dollars, and I will see that you are 
repaid." The man who made an offer of this character would, we ven- 
ture to say, without question consider himself bound to the extent of 
fifty dollars in the event that X availed himself of the guarantee to 
borrow but fifty. The man lending the money and relying on such 
a guarantee, would in like manner, think himself perfectly safe in lend- 
ing the lesser sum, should X request that amount only. Naturally, 
the greater would include the less; the promise to stand good for 
one hundred dollars would, of course, make the surety responsible 
for fifty! The information that the law held the latter free from any 
liability on the loan and guarantee, would come with equal surprise 
to creditor and surety. That a suretyship contract is strictissimi juris 
and that the surety has a right to stand upon the very terms of 
his obligation, would probably be an insufficient and unsatisfactory ex- 
planation to the disappointed creditor. 

Th«re are abundant dicta to the effect that if the alteration or 
variation of the terms of his contract is material, the fact that the 
change is not prejudicial, but, on the contrary, is even beneficial to the 
surety will not prevent his discharge. 1 The instances in which the 
courts have actually been called upon to decide this point, however, 



s Islais etc. Water Company v. Allen, (1901) 132 Cal. 432, 64 Pac. 
713; Johnson v. Taylor, (1907) ISO Cal. 201, 88 Pac. 903, 119 Am. 
St. Rep. 181. 

1 E. g. see Laskey v. Bew, (1913) 17 Cal. App. Dec. 8; Gardner v. 
Walsh, (1855) 5 El & Bl. 82; Resse v. U. S., (1869) 9 Wall. 13; 
Bensinger v. Wren, (1882) 100 Pa. 500; City Council v. Ormand (1897) 
51 S. C. 121, 28 S. E. 147; Zeigler v. Hallahan, (1904) 131 Fed. 205. 
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seem to be few. 2 In the case of Washington Finance Corporation 
v. Glass the Supreme Court of Washington has recently decided that 
an accommodation party to a promisory note is discharged by a 
reduction of the amount of the note. The court chose to rest 
its decision on a clear provision of the Negotiable Instruments Law, 
but apparently the same result would have been reached independently 
of the statute, or of any rule peculiar to negotiable instruments. 
A state of facts, as in the example given, undoubtedly presents an 
extreme instance of the rule that any material alteration operates 
to release the surety. It is not infrequently urged that this rule should 
submit to an exception where the changes are beneficial to the surety. 
The courts, however, have almost 4 invariably refused to recognize this 
alleged exception, and it would seem, have refused with ample justi- 
fication. A surety has contracted to assume a specified risk only, 
not either a specified risk or one which is equivalent or no greater 
in the judgment of the court or jury. To quote Chancellor Kent, 
"As we cannot know or anticipate the possible injuries that may 
ensue from a departure from the terms of the contract, it is proper 
that the court should lay down and adhere to a general rule on the 
subject." 5 Even in the example under discussion it would not be im- 
possible to imagine circumstances where it would be detrimental to 
the surety to have the amount of the loan decreased. 6 That a surety 
is frequently purely an accommodation party who derives no benefit 
whatsoever from his undertaking, and that his liability depends upon 
the default of another over whom he may be able to exercise no 
control, are further reasons in support of this rule holding a surety 
to be a person favored in law. 

In the recent Washington case, an indirect reduction of the 
amount of the note, by which it was claimed no alteration was 
effected, is worthy of comment. Upon the discounting of the note, 
part-payment to the extent that the original amount was sought 
to be lowered, was indorsed on the back of the note. Thus, the ap- 
pearance of payment of the entire original sum and a subsequent 
repayment of a portion of it, was effected. Singularly enough, two 



2 Portage County Branch Bank v. Lane (1858) 8 Oh. St. 405; 
(decrease in amount of note, held to discharge surety); State v. Chick, 
(1898) 146 Mo 654, 48 S. W. 829, (decrease in amount of penal bond, held 
to discharge surety); Board of Com'rs v. Greenleaf, (1900) 80 Minn. 
242, 83 N. W. 157, (decrease in rate of interest, held to discharge 
surety); contra, Cambridge Savings Bank v. Hyde, (1881) 131 Mass. 77, 
(decrease in rate of interest on note, held not to discharge surety.) 

3 Washington Finance Corporation v. Glass (Aug. 11, 1913) 134 
Fac. 480. 

4 See, however, Cambridge Savings Bank v. Hyde, supra; also the 
dictum in Holme v. Brunskill, (1878) 3 Q. B. D. 495. 

5 Ludlow v. Simond, (1805) 2 Caines' Cases 1, 2 Am. Dec. 291. 

8 E. g., where the loan of the larger amount would enable the 
principal to put his business upon such a footing as to pay the surety 
debts owing to the latter, but where the smaller sum would for that 
purpose be clearly useless. 
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decisions squarely support such an evasion, holding it to be no altera- 
tion of the note and no variation in the surety's contract. 7 The 
principal case, however, very properly points out that such a trans- 
action is readily distinguishable from one where the original amount 
is actually loaned and a portion of it immediately, but voluntarily, 
repaid. In that case there would be an actual giving of credit, but here 
no credit for the entire amount was ever extended. The West Virginia 
and Florida cases are apparently unsupportable, and the holding of 
the principal case on this point, and of an Indiana decision 8 which 
it approves and follows, are decidedly to be preferred. 

W. W. F. Jr. 

Torts: Civil Conspiracy: Interference with Business. — Bowman v 
Wohlke 1 was a case where the plaintiff, after alleging a conspiracy, 
entered into by the defendants for the purpose of destroying their 
business, proceeded to show the accomplishment of the purpose by 
various acts, — acts which taken by themselves would amount to 
slander, trespass, malicious prosecution, and the like. Plaintiffs con- 
tended that the facts showed but one cause of action, and that there- 
fore, an amendment to the complaint adding a charge of malicious 
prosecution, which was barred by the statute of limitations, if it 
constituted a separate cause of action, was properly allowed as an 
amendment to the cause of action stated in the complaint. The 
Supreme Court held that the matter introduced by the amendment 
was an independent cause of action, and, therefore, barred by the 
statute. 

It is possible that the undue emphasis placed by the plaintiffs 
upon the phase of the case dealing with the element of conspiracy 
may have led the court to overlook the vital point of the case, — 
namely, legal damage. It is true, as the court ably shows, that at 
common law, the element of conspiracy was never so important in 
civil actions as in crimes. 2 In fact, excepting for the ancient and 
narrow writ "de conspiratoribus," which since developed into our 
action on the case for malicious prosecution, "a simple conspiracy, 
however atrocious, unless it resulted in actual damage, never was 
the subject of a civil action," to quote the language of the court in 
the principal case. As the matter is often stated, the damage and 
not the conspiracy is the gist of the action. 

But does not this manner of expression lead to the result that 
where there has been actual damage, a cause of action does arise, 
and arises, too, at the time when the damage accrues, not at the 
time when the acts which cause the damage occurred? The right 
to enjoy the fruits and advantages of one's own enterprise, industry, 



'Merchants' and Mechanics' Bank v. Evans, (1876) 9 W. Va. 373; 
Solicitors' Co. v. Savage, (1897) 37 Fla. 703, 23 So. 413. 
s Johnston v. May, (1881) 76 Ind. 293. 
i (Aug. 28, 1913), 46 Cal. Dec. 228. 
^Saville v. Roberts, (1691) 1 Ld. Raym. 374, 91 Eng. Repr. 374. 



